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SEDITION LAW: SC SEEKS CENTRE’S RESPONSE
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &

High Courts, Judgments and related Issues

The Supreme Court on Friday sought response from the Centre on a plea challenging the
Constitutional validity of sedition law.

A bench Justice U.U. Lalit, Justice Indira Banerjee and Justice K. M. Joseph were hearing a plea
challenging section 124-A of the Indian Penal Code, 1860, which penalises the crime of sedition.

The plea, filed by two journalists — Kishorechandra Wangkhemcha and Kanhaiya Lal Shukla —
working in Manipur and Chhattisgarh respectively, have urged the court to declare Section 124-
A as unconstitutional.

The petition claimed that Section 124-A infringes the fundamental right of freedom of speech
and expression, guaranteed under Article 19(1)(a) of the Constitution.

The petitioners claimed that they have been raising questions against their respective state
governments and central government, and have been charged with sedition under section 124A
of IPC in various FIRs for comments and cartoons shared by them on the social networking
website Facebook.

There is frequent phenomenon of misuse, misapplication and abuse of Section 124-A since
1962, the petition said, adding that the abuse of a law, in itself, may not bear on the validity of
the law but clearly points to the vagueness and uncertainty of the current law.

The sections of sedition have been repealed in comparative post-colonial democratic
jurisdictions around the world, it said.
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A TIMELY WARNING: THE HINDU EDITORIAL ON
COVID-19 HELP-SEEKERS AND SUPREME COURT
INTERVENTION AGAINST CLAMPDOWN ON
INFORMATION

Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues

The Supreme Court has issued a timely warning to the States against any attempt to clamp
down on the dissemination of information about the serious health crisis besetting the country, or
calls for help through social media from citizens affected by COVID-19. The comment, obviously
in response to the utterly despotic threat issued by U.P. Chief Minister Yogi Adityanath that
those “spreading misinformation” or “rumour” would be detained under the National Security Act
(NSA) and their property seized, will surely help prevent ill-advised action by the police and the
administration to treat appeals concerning shortage of hospital beds, medical oxygen and vital
drugs as attempts to bring the government into disrepute. The police in Amethi registered an FIR
against a man who appealed on Twitter for an oxygen cylinder for a family member for allegedly
circulating a rumour and seeking to cause fear and alarm. Mr. Adityanath appears quite
convinced that complaints about oxygen shortage in his State are either imaginary or, worse,
malicious, and wants to treat them as attempts to “spoil the atmosphere”. While it is entirely in
order that the government has directed the police to crack down on the profiteering on
medicines in the black market, it is quite a different matter if the administration starts seeing all
appeals for help in a grave crisis as nothing more than activities aimed at tarnishing the
government’s image.

Given the propensity of such leaders to treat the voicing of grievances by citizens as a personal
affront to their administrative capabilities, the Court’s warning that any attempt to stifle the
people’s voices would attract action for contempt of court is quite timely and necessary. As
Justice D.Y. Chandrachud, who heads the Bench, remarked, any clampdown on information is
contrary to basic precepts. He underscored the significance and necessity for the free flow of
information during a grave crisis by recalling the role it played in containing a famine in 1970.
The Court was apparently drawing inspiration from the theory, articulated by economist Amartya
Sen, that the fundamental attributes of democracy — such as a free press and the need to face
the people at elections and respond to political criticism — help prevent famines. However, how
far the present regime feels itself accountable to the people at large is now unclear. It faces
criticism both within the country and from the international media that a major cause of the crisis
is its reluctance to acknowledge its own failure to prepare for a calamitous second wave.
Questions fired at it by High Courts are also on these lines. Any move to stifle such criticism or
believe that this is a problem of managing perceptions will be of no avail if the infections and
body count keep rising alarmingly and the health system draws close to a collapse.

Please enter a valid email address.

From the abrogation of the special status of Jammu and Kashmir, to the landmark Ayodhya
verdict, 2019 proved to be an eventful year.
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CANNOT STOP REPORTS ON COURT OBSERVATIONS:
SC

Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues

“We cannot expect the media not to report dialogues. Oral observations are as important as
orders... Unfolding of process of judicial thinking is equally of interest to the public,” Justice D.Y.
Chandrachud addressed the ECI, represented by senior advocate Rakesh Dwivedi.

“Public interest is not limited to judgments, but also the raising of questions in a court hearing,
the dialogue between the Bar and the Bench... All of these show the public whether there was a
genuine application of mind by judges... Had I been in the Bar, I would be very worried if judges
don’t ask questions,” Justice Chandrachud said.

The Bench said the ECI’s prayer to stop media from reporting the comments from the Bench
was simply “far-fetched”.

“We cannot say that the media cannot report the contents of the discussions in a court of law.
Discussions in a court of law are of equal public interest, and I would put it in the same pedestal
as the final order. Discussion in the court is a dialogue between the Bar and the Bench... We
wish that media should report fully what is happening in court. It brings a sense of accountability.
Media reporting would also show that we are dispensing our duties fully,” Justice Chandrachud
said.

When Mr. Dwivedi complained that the HC should not have accused another constitutional
authority like the ECI of “murder”, Justice Chandrachud said judges were humans too.

Some come reticent and other garrulous.

Their comments may be borne out of frustration, but were certainly made for the cause of larger
public interest.

“We don’t want to demoralise the HCs. They are vital pillars of the judicial process... HC judges
are doing tremendous work, burning the midnight oil, they are overwhelmed. They know what’s
happening on the ground. It is bound to affect your psyche,” Justice Chandrachud said.

Justice Shah said the ECI should take oral observations of judges in the right spirit. Judges do
not follow a prepared script during a hearing.

“Sometimes they are frustrated, they are angered. You should accept it in the right spirit. They
are also human beings... It is a free,” Justices Chandrachud and Shah both said.

“But to say that ECI should be charged with murder...” Mr. Dwivedi rued.

“It’s a free-flowing conversation. We respect the ECI, don’t take it otherwise. This is not to belittle
because ultimately democracy survives on the faith in the institutions... EC is an important pillar,
but sometimes in dialogue, sometimes things are expressed,” Justice Chandrachud explained.

Mr. Dwivedi said what happened in the Madras HC could hardly be called a “dialogue”.
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Justice Chandrachud pacified the poll body, saying the apex court would write a “balanced
order”.

“However, we have to as well protect the sanctity of the HCs, that they have the freedom and
liberty to ask questions We wish the media should report fully of what is happening in Court, it
brings accountability,” Justice Chandrachud noted.

In its petition in the apex court, the Commission said the oral comments from the Madras HC
would impact or lower the faith of the masses in the poll body and democratic process.

The Commission said the comments were disparaging and derogatory.
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‘STATES CANNOT IMPINGE ON AUTONOMY OF PVT.
SCHOOLS’

Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues

The Supreme Court on Monday held that the States cannot impinge on the autonomy of private
unaided schools to fix and collect ‘just’ and ‘permissible’ school fees from parents, especially in
the name of the pandemic.

“It is one thing to say the State may regulate the fee structure of private unaided schools to
ensure that the school management does not indulge in profiteering and commercialisation, but
in the guise of exercise of that power, it cannot transcend the line of regulation and impinge
upon the autonomy of the school to fix and collect ‘just’ and ‘permissible’ school fees from its
students,” a Bench of Justices A.M. Khanwilkar and Dinesh Maheshwari said in a 128-page
judgement.

The judgment, which would help schools retain their autonomy in deciding fee structure, came
on the basis of a series of appeals filed by private unaided schools in Rajasthan against State
notifications to defer collection of fees, including reduction limited to 70% of tuition fees by
schools affiliated to the Central Board of Secondary Education and 60% from the schools
affiliated to the Rajasthan Board of Secondary Education, in view of the reduction of syllabus
due to the aftermath of the pandemic from March 2020.

The judgment concerns around 36,000 private unaided schools, including 220 minority private
unaided schools.
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CENTRE ALONE CAN IDENTIFY SEBC: SC
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &

High Courts, Judgments and related Issues

The Centre alone is empowered to identify socially and educationally backward classes (SEBC)
and include them in the Central List for claiming reservation benefits.

“The President (that is the Central government) alone, to the exclusion of all other authorities, is
empowered to identify SEBCs and include them in a list to be published under Article 342A (1),
which shall be deemed to include SEBCs in relation to each State and Union Territory for the
purposes of the Constitution,” Justice S. Ravindra Bhat, whose opinion was concurred by
Justices L. Nageswara Rao and Hemant Gupta on the five-judge Bench, held.

Justice Bhat said the States could only make suggestions to the President or the statutory
commissions concerned for inclusion, exclusion or modification of castes and communities to be
included in the List.

The Central List is to be the “only list” for the SEBC.

“Once published, under Article 342A (1), the list can only be amended through a law enacted by
Parliament, by virtue of Article 342A (2),” Justice Bhat said. “In the task of identification of
SEBCs, the President shall be guided by the Commission (National Commission for Backward
Classes) set up under Article 338B; its advice shall also be sought by the State in regard to
policies that might be framed by it,” the court said.

“If the commission prepares a report concerning matters of identification, such a report has to be
shared with the State government, which is bound to deal with it, in accordance with provisions
of Article 338B. However, the final determination culminates in the exercise undertaken by the
President (i.e. the Central Government, under Article 342A (1),” the court clarified.

However, “the President’s prerogative as far as the identification and inclusion of SEBCs in the
List would not affect the States’ power to make reservations in favour of particular communities
or castes, the quantum of reservations, the nature of benefits and the kind of reservations, and
all other matters falling within the ambit of Articles 15 and 16”.

END
Downloaded from crackIAS.com

© Zuccess App by crackIAS.com



Page 8

cr
ac

kIA
S.co

m

Source : www.thehindu.com Date : 2021-05-06

MARATHA QUOTA UNCONSTITUTIONAL: SC
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &

High Courts, Judgments and related Issues

In 1992, a nine-judge Bench of the court had drawn the “Lakshman rekha” for reservation in jobs
and education at 50%, except in “extraordinary circumstances.” However, over the years,
several States like Maharashtra and Tamil Nadu have crossed the rubicon and passed laws,
which allow reservation shooting over 60%. The judgment would have an impact on the
reservation dynamics in these States which have crossed the 50% ceiling limit.

The Indira Sawhney judgment had categorically said “50% shall be the rule, only in certain
exceptional and extraordinary situations for bringing far-flung and remote areas population into
mainstream said 50% rule can be relaxed.”

Justice Bhushan, in the lead opinion on the Maratha law, said that appointments made under it
following the Bombay High Court judgment endorsing the State law would hold, but they would
get no further benefits. Students already admitted under the Maratha quota law would continue.
Students admitted to postgraduate courses would not be affected since they were not given
reservation.
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OUTREACH AND OVERREACH: THE HINDU EDITORIAL
ON JUDICIAL INTERVENTION AGAINST THE UNION
GOVERNMENT’S FLAILING RESPONSE TO COVID-19
CRISIS

Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues

Judicial intervention in response to the Union government’s flailing response to the health crisis
has reached its apotheosis with the Supreme Court order forming a 12-member national task
force for the effective and transparent allocation of medical oxygen to the States and Union
Territories “on a scientific, rational and equitable basis”. Making recommendations on
augmenting the supply based on present and projected demands and facilitating audits by sub-
groups within each State and UT is also part of its remit. The Court has also mandated it to
review and suggest measures for ensuring the availability of essential drugs and remedial
measures to meet future emergencies during the pandemic. In other words, the national task
force has become a judicially empowered group that may significantly guide the handling of the
health crisis set off by the second pandemic wave. Faced with proceedings in High Courts
relating to the allocation and availability of oxygen, the Centre submitted that an expert
committee may be constituted, consisting of persons drawn from public and private health-care
institutions, to facilitate a fresh assessment of the basis for the allocation.

When the Karnataka High Court ordered last week that the Centre should supply 1,200 tonnes
of medical oxygen daily to the State, the Centre rushed with a challenge to the apex court.
Solicitor General Tushar Mehta argued that if every High Court started entertaining petitions on
equitable allocation of oxygen, pandemic management would become unworkable. The
Supreme Court declined to stay the order, describing it as a careful and calibrated one. Several
High Courts and the Supreme Court are examining different aspects of the pandemic response,
including availability of beds and oxygen. The trend did raise concerns about the judiciary
encroaching on the executive domain. There is some merit in the argument that allocation of
resources based on a formula related to the present and projected requirements of each State is
indeed an executive function. However, as the daily infection numbers and death toll have
acquired frightening levels, the constitutional courts felt obliged to take it upon themselves to
protect the right to life and good health of the population. It cannot be forgotten that the judiciary
drew much flak last year for its initial failure to mitigate the crisis set off by the lack of succour to
millions of migrant workers. Justice D.Y. Chandrachud, who heads the Bench hearing the suo
motu proceedings, has clarified that the Court was not usurping the executive’s role, but only
wanted to facilitate a dialogue among stakeholders. As long as this position is clear, the present
intervention need not be seen as a dangerous overreach.

Please enter a valid email address.

From the abrogation of the special status of Jammu and Kashmir, to the landmark Ayodhya
verdict, 2019 proved to be an eventful year.
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OCIS STUNG BY HOME MINISTRY NOTIFICATION
Relevant for: Indian Polity | Topic: Indian Constitution - Features & Significant Provisions related to The

Preamble, Union & its Territories and The Citizenship

Long delay:A portal that was to come up for OCIs to notify the government is not operational
yet.file photo  

The Home Ministry’s March 4 order that required professional Overseas Citizens of India (OCIs),
such as journalists, engineers and researchers, to notify the Ministry about their activities in
India has left them in the lurch.

A portal that was to come up for the purpose is not operational yet. A Ministry official said it was
delayed as several officials in the Ministry’s Foreigners Division had tested positive for COVID-
19 in the past month. The official said the OCIs could intimate the Foreigners Regional
Registration Office (FRRO) through e-mail till the portal is activated.

Rajanna Sreedhara, president of the Association of Resident OCI and Families (AROCIF), said
they believed the notification was discriminatory adding that they planned to challenge it in the
High Court but the plan is currently on the back burner due to the COVID-19 pandemic.

NRI quota seats

On March 4, the Ministry issued a gazette notification that OCI cardholders could claim “only
NRI (Non-Resident Indian) quota seats” in educational institutions. It specified that OCIs could
only pursue the following professions — doctors, dentists, nurses and pharmacists, advocates,
architects and chartered accountants, and the rest would require “special permission”.

OCIs are of Indian origin but hold foreign passports. India does not allow dual citizenship but
provides certain benefits under Section 7B(I) of the Citizenship Act, 1955 to the OCIs. So far,
37.72 lakh OCI Cards are said to have been issued.

The notification said that OCIs shall be required to obtain a “special permission or a special
permit” from the competent authority or the FRRO or the Indian mission “to undertake research,
missionary or Tabligh or mountaineering or journalistic activities or internship in any foreign
diplomatic missions”.

“The notification does not mention IT professionals, a large number of OCIs are engineers; so
will they have to apply for employment visa? It says permission required to conduct research ...
this will place undue burden on scientific, pharmaceutical, medical, biotechnology and other
research fields,” Dr Sreehdara said.

“Even if an OCI student has secured a high rank in an exam like NEET [National Eligibility
Entrance Test], several institutions of repute do not have NRI seats. The exorbitantly high fees
under the NRI quota cannot be afforded by many OCIs as they live and work in India. India-
domiciled OCI students are deprived of domicile status both in India [country of residence] as
well as the country of their citizenship,” Dr. Sreedhara said.

Anjana Hulse, an OCI and Bengaluru resident, said her son secured All India Rank 2 in the
Kishore Vaigyanik Protsahan Yojana examinations held by the government, but added,

“We are not sure of getting admission in the Indian Institute of Science, Bengaluru,” she said.
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RESTRUCTURING THE TRIBUNALS SYSTEM
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &

High Courts, Judgments and related Issues

The Centre has abolished several appellate tribunals and authorities and transferred their
jurisdiction to other existing judicial bodies through the Tribunals Reforms (Rationalisation and
Conditions of Service) Ordinance 2021. This Ordinance has been challenged in the Supreme
Court.

The Ordinance has met with sharp criticism for not only bypassing the usual legislative process,
but also for abolishing several tribunals such as the Film Certification Appellate Tribunal without
any stakeholder consultation. Despite the Supreme Court’s direction in Rojer Mathew v. South
Indian Bank (2019), no judicial impact assessment was conducted prior to abolishing the
tribunals through this Ordinance. While the Ordinance has incorporated the suggestions made in
Madras Bar Association v. Union of India (2020) on the composition of a search-cum-selection
committee and its role in disciplinary proceedings, it has also fixed a four-year tenure for
Chairpersons and members of tribunals “notwithstanding anything contained in any judgment,
order, or decree of any court” by blatantly disregarding the court’s direction for fixing a five-year
term. Further, the Centre is yet to constitute a National Tribunals Commission (NTC), an
independent umbrella body to supervise the functioning of tribunals, appointment of and
disciplinary proceedings against members, and to take care of administrative and infrastructural
needs of the tribunals. The idea of an NTC was first mooted in L. Chandra Kumar v. Union of
India (1997), but it has still not seen the light of day.

The Hindu Explains | What is the Film Certification Appellate Tribunal, and why has it been
abolished?

Initiating dialogue and promoting awareness about the NTC is vital for overcoming the
government’s inertia in establishing such a body. Developing an independent oversight body for
accountable governance requires a legal framework that protects its independence and
impartiality. Where the institutional design is not properly conceived, partisan interests can twist
the law to serve political or private interests. In India, executive interference in the functioning of
tribunals is often seen in matters of appointment and removal of tribunal members, as well as in
provision of finances, infrastructure, personnel and other resources required for day-to-day
functioning of the tribunals. Therefore, the NTC must be established vide a constitutional
amendment or be backed by a statute that guarantees it functional, operational and financial
independence.

One of the main reasons that has motivated the idea of NTC is the need for an authority to
support uniform administration across all tribunals. The NTC could therefore pave the way for
the separation of the administrative and judicial functions carried out by various tribunals. A
‘corporatised’ structure of NTC with a Board, a CEO and a Secretariat will allow it to scale up its
services and provide requisite administrative support to all tribunals across the country.

The NTC would ideally take on some duties relating to administration and oversight. It could set
performance standards for the efficiency of tribunals and their own administrative processes.
Importantly, it could function as an independent recruitment body to develop and operationalise
the procedure for disciplinary proceedings and appointment of tribunal members. Giving the
NTC the authority to set members’ salaries, allowances, and other service conditions, subject to
regulations, would help maintain tribunals’ independence. Administrative roles of the NTC
include providing support services to tribunal members, litigants, and their lawyers. For this

https://www.thehindu.com/news/national/govt-issues-tribunals-reforms-ordinance/article34262521.ece
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purpose, it would need to be able to hire and supervise administrative staff, and to consolidate,
improve, and modernise tribunals’ infrastructure.

As the Finance Ministry has been vested with the responsibility for tribunals until the NTC is
constituted, it should come up with a transition plan. The way to reform the tribunal system is to
look at solutions from a systemic perspective supported by evidence. Establishing the NTC will
definitely entail a radical restructuring of the present tribunals system.

Aakanksha Mishra and Siddharth Mandrekar Rao are Research Associates with DAKSH

Please enter a valid email address.

To reassure Indian Muslims, the PM needs to state that the govt. will not conduct an exercise
like NRC
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WHY AND HOW OF CREATING A DISTRICT
Relevant for: Indian Polity | Topic: Indian Constitution - Features & Significant Provisions related to The

Preamble, Union & its Territories and The Citizenship

A file photo of a vendor selling fruits in Malerkotla.  

On May 14, Punjab Chief Minister Captain Amarinder Singh declared Malerkotla the 23rd district
of the State. This led to an angry response from Uttar Pradesh Chief Minister Yogi Adityanath
who took to Twitter to say that the Punjab government’s decision of declaring its only Muslim-
majority town a district was “a reflection of the divisive policy of the Congress”.

Section 5 of the Punjab Land Revenue Act, 1887 says the “State government may, by
notification, vary the limits and alter the numbers of tehsils, districts and divisions into which the
State is divided”.

How are new districts carved?

The power to create new districts or alter or abolish existing districts rests with the State
governments. This can either be done through an executive order or by passing a law in the
State Assembly.

Many States prefer the executive route by simply issuing a notification in the official gazette.

How does it help?

States argue that smaller districts lead to better administration and governance. For example, in
2016, the Assam government issued a notification to upgrade the Majuli sub-division to Majuli
district for “administrative expediency”.

Are there any exceptions?

The State government has been vested with unfettered powers under Section 5 of the Punjab
Land Revenue Act, 1887 to create new districts, says K.B.S. Siddhu, former financial
commissioner (revenue) of Punjab. “This power is generally held temporarily in abeyance only
during active census operations or during the delimitation exercise of Lok Sabha/Vidhan Sabha
constituencies,“ Mr. Sidhu says.

Does the Central government have a role to play here?

The Centre has no role to play in the alteration of districts or creation of new ones. States are
free to decide. The Home Ministry comes into the picture when a State wants to change the
name of a district or a railway station. The State government’s request is sent to other
departments and agencies such as the Ministry of Earth Sciences, Intelligence Bureau,
Department of Posts, Geographical Survey of India Sciences and the Railway Ministry seeking
clearance. A no-objection certificate may be issued after examining their replies.

What has been the trend?

According to the 2011 Census, there were 593 districts in the country. The Census results
showed that between 2001-2011, as many as 46 districts were created by States. Though the
2021 Census is yet to happen, Know India, a website run by the Government of India, says
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currently there are 718 districts in the country.

The surge in number is also due to bifurcation of Andhra Pradesh into A.P. and Telangana in
2014. Telangana at present has 33 districts and A.P. has 13 districts.

END
Downloaded from crackIAS.com

© Zuccess App by crackIAS.com



Page 16

cr
ac

kIA
S.co

m

Source : www.thehindu.com Date : 2021-05-21

CIRCUMVENTION: THE HINDU EDITORIAL ON CENTRE-
STATE TIES
Relevant for: Indian Polity | Topic: Issues and Challenges Pertaining to the Federal Structure, Dispute Redressal

Mechanisms, and the Centre-State Relations

Wielding power at the Centre comes with great responsibility. A major responsibility in a federal
country with strong centralising features is to maintain the balance, as well as mutual respect,
between political structures at the central and State levels. In particular, it is an obligation of the
Centre to refrain from bypassing the elected leadership while dealing with States. Two recent
developments have raised concern that the Centre wants to give instructions to officials
functioning under elected State regimes. Prime Minister Narendra Modi has held two virtual
meetings with district magistrates and State officials to review the COVID-19 situation. Union
Education Minister Ramesh Pokhriyal held a virtual meeting to discuss the National Education
Policy, and related matters such as the conduct of Class XII examinations with State Secretaries
in charge of education. While such meetings may help the Prime Minister or any Union Minister
get some feedback from the field across India, it is quite unusual for leaders in the central
political executive to bypass their counterparts in the States. The Tamil Nadu Minister for School
Education, Anbil Mahesh Poyyamozhi, took the right stand by not deputing any official to
represent the State in Mr. Pokhriyal’s virtual interaction. The idea was not to boycott the
meeting, but to say the Minister ought to have been included in a discussion on the NEP.

The Prime Minister addressing district magistrates, or collectors, does have a precedent. Rajiv
Gandhi addressed the heads of the district administration in Uttar Pradesh, when it was under
Congress rule, on the issue of Panchayati Raj. The defence then was that such direct
interactions were permissible under the Constitution, citing Articles 256 and 257. These
provisions stipulate that the States are obliged to comply with laws made by Parliament and also
allow some directions from the Union government. If the Prime Minister belongs to one party,
and the officials addressed are from a State run by another, there is bound to be resentment that
the elected representatives of the State are being bypassed. In the present case, it is true that
the Centre has a major role in the pandemic response. The Disaster Management Act has been
invoked to specify guidelines on lockdowns, restrictions and relaxations and to ensure smooth
medical supplies. However, it would be in the larger interest of the country if events and
discussions are held in such a way that the political structures at the State are not seen to be
undermined. There ought to be no scope for complaints, such as the one made by West Bengal
Chief Minister Mamata Banerjee, that Chief Ministers felt humiliated when all of them were not
allowed to speak to the PM in a virtual interaction.
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ISLANDERS SEEK WITHDRAWAL OF LAND NORMS IN
LAKSHADWEEP

Relevant for: Indian Polity | Topic: Indian Constitution - Features & Significant Provisions related to The
Preamble, Union & its Territories and The Citizenship

A slew of regulations introduced by the new administrator Praful Khoda Patel of the
Lakshadweep group of islands has sparked discontent among its inhabitants.

Islanders have pointed out that the legislation are out of sync with the social and environmental
realities of the archipelago. Mr Patel, a BJP leader and former Home Minister of Gujarat, is the
first political appointee as Administrator, a post mostly held by retired civil servants. The creation
of the Lakshadweep Development Authority (LDA), with extensive powers, including eviction of
land owners, is widely read as having been pushed by the real estate lobby and against the
interest of the islanders.

Hundreds of islanders have written to the administrator demanding the withdrawal of the
proposed regulation, which makes “provision for the orderly and progressive development of
land in both urban and rural areas and to preserve and improve the amenities thereof; for the
grant of permission to develop land and for other powers of control over the use of land; to
confer additional powers in respect of the acquisition and development of land for planning; and
for purposes connected with the matters aforesaid.”

The regulation empowers the government, identified as the administrator, to constitute Planning
and Development Authorities (PDAs) to plan the development of any area identified as having
“bad layout or obsolete development”. An authority thus created would be a corporate body with
a government-appointed chairman, a town planning officer and three “expert” government
nominees besides two local authority representatives.

The islanders opposing the plan have pointed out that the ecologically fragile islandsare tiny and
thickly populated. “What sort of highway or tram-way you are planning to construct in that area?”
asks Koya Arafa Mirage, lawyer and leader of Nationalist Youth Congress.

One of the petitions seeking the withdrawal of the regulation says the legislation vests extensive
powers with the authority, allowing it to prepare comprehensive development plans for any area
and relocate people.
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INCORPORATING LIMITS: THE HINDU EDITORIAL ON
IPC AND HATE SPEECH
Relevant for: Indian Polity | Topic: Indian Constitution - Features & Significant Provisions related to Fundamental

Rights, Directive Principles and Fundamental Duties

Speech is free, but it is a freedom that comes with responsibility. And responsible speech is not
just something that does not contain abuse, defamation or incitement to violence. It is
increasingly seen as expression that tends not to discriminate against or incite hatred towards
groups based on race, gender, caste, religious belief, sexual orientation, nationality or
immigration status. The world has moved away from a free speech doctrine based on a formal
equality among different viewpoints to one that discourages the targeting of any vulnerable
section. The term ‘hate speech’ and calls for laws that specifically seek to punish it arise from
this inclusive understanding of the basis on which speech is restricted in modern democracies.
In this backdrop, the proposal to incorporate provisions against hate speech in the penal law is
quite welcome. A committee appointed by the Union Home Ministry, tasked with recommending
changes in criminal law, is now seeking to formulate new provisions that will make hate speech
a separate offence. The term ‘hate speech’ may not be used, but the panel is examining
recommendations made by the Law Commission and the Expert Committee headed by T.K.
Viswanathan, on adding Sections 153C and 505A to the IPC. The proposed Section 153C would
target speech that gravely threatens any person or group with intention to cause fear or alarm,
or incite violence towards them, and prescribe a sentence of two years in prison and a fine.
Section 505A, on the other hand, proposes to punish speech or writing that causes fear or alarm
among a group, or provokes violence against it, on grounds of race, religion, gender, sexual
orientation, place of birth or disability.

The Committee for Reforms in Criminal Laws attracted criticism when it was formed last year, as
many feared a hurried process without adequate and wide consultation. Some lawyers and
activists said it was not inclusive and questioned its ability to gather a wide range of opinion in
the midst of a pandemic. While such points of criticism remain, it appears that the panel would
go ahead and make its recommendations soon. In the context of the hate speech provisions, it
must direct its efforts to define narrowly the sections it proposes to formulate and avoid the pitfall
of using vague and overbroad terms that would fall foul of the Constitution. Section 66A of the
Information Technology Act, it may be recalled, was struck down by the Supreme Court because
it failed to define some terms that sought to criminalise offensive and annoying messages. Ever
since this 2015 decision, some governments see a lacuna in the law concerning offensive
messaging over the Internet. If at all new sections are to be introduced, it should be clear that
what is sought to be punished is incitement to violence or advocacy of hatred, posing an
imminent threat to public order or a targeted group. Only then will it be a valid curb on free
speech.
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NINE-PIN BOWLING AIMED AT FREE SPEECH,
PRIVACY
Relevant for: Indian Polity | Topic: Indian Constitution - Features & Significant Provisions related to Fundamental

Rights, Directive Principles and Fundamental Duties

The life of Indian Law rather than being shaped along mathematical exactitudes finds itself at the
receiving end of an experiential tussle. This tussle has aimed at every stage to bargain for a
Fundamental Right in return for some negotiation, sometimes with the desire of the coloniser
and at others with the dominant ideology at the Centre.

The subject of concern now is the Information Technology (Intermediary Guidelines and Digital
Media Ethics Code) Rules, 2021, which threaten to deprive social media platforms of their safe
harbour immunity in the event of non-compliance with the said rules. While there are positive
aspects about the said guidelines, there are, equally, glaring ambiguities and stifling
susceptibilities that should render these contrary to past Supreme Court of India precedents
such as K.S. Puttaswamy.

The new media rules are a tightening noose

The Rules must be credited for they mandate duties such as removal of non-consensual
intimate pictures within 24 hours, publication of compliance reports to increase transparency,
setting up of a dispute resolution mechanism for content removal and adding a label to
information for users to know whether content is advertised, owned, sponsored or exclusively
controlled.

However, the Supreme Court, in the case of Life Insurance Corpn. Of India vs Prof. Manubhai D.
Shah (1992) had elevated ‘the freedom to circulate one’s views as the lifeline of any democratic
institution’. It went on to say that ‘any attempt to stifle, suffocate or gag this right would sound a
death knell to democracy’ and would ‘help usher in autocracy or dictatorship’. And so, it
becomes increasingly important to critically scrutinise the recent barriers being imposed via
these Rules against our right to free speech and expression.

The problem started when these Rules came to life. They were framed by the Ministry of
Electronics and Information Technology (MeiTY). The Second Schedule of the Business Rules,
1961 does not empower MeiTY to frame regulations for ‘digital media.’ This power belongs to
the Ministry of Information and Broadcasting. In the given case although MeiTY has said that
these rules shall be administered by the Ministry of Information and Broadcasting, however this
action violates the legal principle of ‘colourable legislation’ where the legislature cannot do
something indirectly if it is not possible to do so directly. To propound the problem at hand, the
Information Technology Act, 2000, does not regulate digital media. Therefore, the new IT Rules
which claim to be a piece of subordinate legislation of the IT Act, travel beyond the rule-making
power conferred upon them by the IT Act. This makes the Rules ultra vires to the Act.

Editorial | A wolf in watchdog’s clothing: On government’s move to regulate digital media

An intermediary is now supposed to take down content within 36 hours upon receiving orders
from the Government. This deprives the intermediary of a fair recourse in the event that it
disagrees with the Government’s order due to a strict timeline. Additionally, it places fetters upon
free speech by fixing the Government as the ultimate adjudicator of objectionable speech online.
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The other infamous flaw is how these Rules undermine the right to privacy by imposing a
traceability requirement. The immunity that users received from end-to-end encryption was that
intermediaries did not have access to the contents of their messages. Imposing this mandatory
requirement of traceability will break this immunity, thereby weakening the security of the privacy
of these conversations. This will also render all the data from these conversations vulnerable to
attack from ill-intentioned third parties. The threat here is not only one of privacy but to the
extent of invasion and deprivation from a safe space. These regulations in the absence of a data
protection law, coloured in the backdrop of recent data breach affecting a popular pizza delivery
chain and also several airlines highlight a lesson left unlearnt.

The Hindu Explains | Why has the government announced new guidelines to regulate digital
content?

The problem here is that to eliminate fake news — rather than defining its ambit as a first step,
the Rules proceed to hurriedly take down whatever an arbitrary, ill-decisioned, biased authority
may deem as “fake news”.

Lastly, the Rules create futile additional operational costs for intermediaries by requiring them to
have Indian resident nodal officers, compliance officers and grievance officers. Intermediaries
are also required to have offices located in India. This makes profit making a far-fetched goal for
multinational corporations and start-up intermediary enterprises. Therefore, not only do these
Rules place a barrier on the “marketplace of ideas” but also on the economic market of
intermediaries in general by adding redundant financial burdens.

Our concluding words on the rapidly diluting right to free speech are only those of caution — of a
warning that democracy stands undermined in direct proportion to every attack made on the
citizen’s right to have a private conversation, to engage in a transaction, to dissent, to have an
opinion and to articulate the same without any fear of being imprisoned.

K.T.S. Tulsi is a Senior Advocate at the Supreme Court of India and a Member of Parliament,
Rajya Sabha. Tanessa Puri is an Associate at his Chambers and an incoming LL.M. candidate
at New York University
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